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The Law of Georgia
On the introduction of the amendment to the Criminal Code of Georgia
Article 1 Article 3442 shall be added to the Criminal Code of Georgia (Legislative Herald of Georgia, №41(48), 1999), Article 209):
Article 3442. Creating/organizing relevant conditions for a citizen of Georgia to illegally stay in a foreign country, or facilitating/organizing provision of wrongful information regarding the infringement of one’s rights or freedoms for the purpose of obtaining asylum.
1. With the intention of acquiring financial or other material benefit, creating/organizing relevant conditions for a citizen of Georgia to illegally stay in a foreign country and/or facilitating/organizing provision of false information regarding the infringement of one’s rights or freedoms for the purpose of obtaining asylum.
Shall be punished with deprivation of freedom for a term of two to four years.
2. The same action committed:
a)  by a group of persons with prior agreement;
b)  repeatedly;
c)  against two or more persons;
d) by using forged documents;
 Shall be punished with deprivation of freedom for a term of three to six years.
3. The action defined in the first or the second paragraph of this article committed by the organized group shall be punished by deprivation of freedom for a term of four to seven years.
Remark: The actions under this article committed by a legal person are punishable with liquidation or deprivation of the right to carry out activities and/or with a fine.

Article 2
This law shall enter into force on the 15th day from the date of publication.


President of Georgia                                                                                 Salome Zourabichvili
Explanatory Note 
On the draft law of Georgia
“On Introduction of the Amendment to the Criminal Code of Georgia” 

a) General Information on the Draft Law:
a.a) reason for the adoption of the draft law;
a.a.a) The problem, which is aimed to be solved by the draft law:
Since 28th of March of 2017 the Georgian citizens were granted the visa free travel possibility in the Schengen /European Union countries. Prior to granting visa-free regime to Georgia, EU has established the so-called suspension mechanism, which enable the countries of Schengen/European Union to raise the issue of suspension of visa free regime with the third country. The suspension mechanism can be triggered in four cases:

	(a) 
	a substantial increase in the number of nationals of that third country refused entry or found to be staying in the Member State's territory without a right to do so;



	(b)
	a substantial increase in the number of asylum applications from the nationals of that third country for which the recognition rate is low;



	(c)
	 a decrease in cooperation on readmission with that third country, substantiated by adequate data, in particular a substantial increase in the refusal rate of readmission applications submitted by the Member State to that third country for its own nationals or, where a readmission agreement concluded between the Union or that Member State and that third country so provides, for third-country nationals having transited through that third country;



	(d)
	an increased risk or imminent threat to the public policy or internal security of Member States, in particular a substantial increase in serious criminal offences, linked to the nationals of that third country, substantiated by objective, concrete and relevant information and data provided by the competent authorities.


[bookmark: _GoBack]In the recent period, due to considerable increase of the number of groundless asylum applications from Georgia, there has been increased criticism from the side of some EUMS, which may become the precondition for triggering the suspension mechanism. 
In comparison with 2017, in 2018 the request for asylum by Georgian citizens has been increased by 72%.  In 2018, 20 000 asylum applications were registered by the citizens of Georgia. ¾  of these applications were submitted only in 5 countries. The number of asylum seekers from Georgia is fewer only in comparison with the countries in state of war or crisis, such as Syria, Iraq, Afghanistan, Iran, Pakistan, etc 
It should be especially mentioned that in 2018 only 3% of asylum requests from Georgian citizens were granted, which is one of the lowest indicators amongst top ten asylum seeker countries.
There are indications that some individuals organize/facilitate illegal migration, thus abusing the asylum policy of the EU, which needs to be tackled. It is necessary to enact new regulation in order to minimize the facts of abuse of visa free regime and/or the risks of application of suspension mechanism. 
The draft law aims to introduce criminal responsibility and punishment for those, facilitating/organizing illegal migration of the Georgian citizens, including facilitation groundless requests of asylum abusing the asylum for the purpose of financial and other material benefits.
a.a.b) The need to adopt the law for solution of the problem:
It is necessary to elaborate effective mechanisms from the side of the state and to apply strict policy towards the persons, who financially or materially benefit while organizing/facilitating illegal stay of the Georgian citizens in a foreign countries, and those who are facilitating/organizing provision of false  information concerning the vulnerability of a Georgian citizen, requesting asylum. This, on one hand, will decrease to minimum facts of abuse of visa free regime and  on the other will address the risk of application of suspension mechanism. 
a.b) The expected outcomes of the draft law:
By means of criminal responsibility for such actions and application of strict state policy, it will be possible to decrease the number of groundless asylum applications/illegal migrants to the European Union of the citizens of Georgia. 

a.c) the substance of the law:
In accordance with part one of Article 3442 of the Criminal Code of Georgia, facilitating/organizing the conditions for illegal stay of the Georgian citizen for receiving financial or other material benefit in foreign countries or facilitating/organizing the provision of false information on violation of rights and freedoms of the Georgian citizens for receiving asylum in a foreign country, becomes a punitive action.

The punishment for the mentioned action is determined from 2 to 4 years of deprivation of liberty. 

The commitment of crime by a group, repeated crime, crime against two or more persons, using fraudulent document – are considered aggravating circumstances and punishment is set at three to six years of deprivation of liberty. 

The aggravating circumstance is also commitment of crime by the organized group and punishment is deprivation of freedom from four to seven years. 

The legal person will be punished by deprivation of the right to pursue activity or liquidation and fine.

a.d)  The relation of the draft law to the Governmental program, and the existing action plan in the domain, in case if such exists (in case of the draft law, initiated by the Government of Georgia):
The mentioned subparagraph is not applied in relation with the draft law.
a.e) The principle of selection of date of entering into force for the draft law and in case of granting the retroactive force to the law, the relevant justification:
As the law sets the new type of punishment, the date of the enforcement of the law will be 15th day after the date of its publication.


a.f) The reasons for the discussion of the draft law in accelerated manner and appropriate justification (if the initiator asks for the accelerated discussion of the draft law):
Recently, due to considerable increase in number of asylum seekers from Georgia, Georgia has faced criticism from several countries of the European Union. Namely, the Federative Republic of Germany, The Republic of France, as well as the Kingdom of Sweden have openly stated that authorities should pay attention to the abuse of the visa free regime by Georgian citizens and that continuation of the problem could lead to starting talks about the application of suspension mechanism on the visa free movement with Georgia. EU MS are asking for specific and efficient steps from the part of the state authorities in order to stop this negative trend. This issue was also discussed on the 5th of March in Brussels at the meeting of the EU-Georgia Association Council, at which the European Commission recommended adoption of appropriate measures.

The visa free movement represents the most tangible and significant new opportunities for the citizens of Georgia and maintaining this benefit is of vital interest for our country. It is inadmissible that due to violations of the regime and abuse of asylum system by certain individuals the right to enjoy this privilege by our citizens and the reputation of the country is jeopardized. That is why, it is necessary to immediately created legal framework that will enable the state to fight against illegal migration and to minimize risks for the suspension of the visa free movement.

b)The financial justification of the draft law:
b.a) The source of fun ding for expenses, related to the adoption of the draft law:
The adoption of the draft law will not incur the allocation of additional funds from the state budget. The project will be implemented by the relevant agencies within the allocations, provided to them. 

b.b) The impact of the draft law on the revenues of the state budget:
The adoption of the draft law will have impact on the revenues of the state budget.  Stemming from the fact that Article 3442 considers a fine as a sanction for the respective action, the imposition of a fine will result in increase of the revenues of the budget. The minimum amount of the fine is 100 000 GEL. At the same time, the Court defines the specific amount of the fine in each concrete case in accordance with gravity of the committed crime, the received gain and material situation of the legal person. 
b.c) The impact of the draft law on the expenses of the state budget:
Stemming from the fact that the draft law sets as a potential sanction deprivation of freedom, it will have its impact on the expenses of the state budget. As per each inmate state spends approximately 12 045 GEL per annum, the expenses will be taken by Ministry of Justice within the frame of its allocations. Also, detection of crimes and discussion is carries out within allocations for competent bodies (Ministry of Internal Affairs of Georgia, The Prosecutor’s Office of Georgia, and the Common Courts of Georgia). 

b.d) The new financial obligations of the state:
The adoption of the draft law does not envisage new financial obligations for the state.

b.e) The expected financial consequences for the perons, on whom spreads the action of the draft law:
Stemming from the fact that Article 3442 sets a fine as the measure of punishment for legal persons, it will cause financial consequences for legal persons, on which will spread its activities. The minimum amount of the fine is 100 000 GEL. At the same time, the Court defines the specific amount the fine in each concrete case in accordance with gravity of the committed crime, the received gain and material situation of the legal person. At the same time, the punishment for the legal person is liquidation and deprivation of activity right, which might have certain financial consequence for the legal person, which cannot be calculated in advance.

b.f)The amount and the principle of determination of amount of tax, fee or other type of payment, set by the draft law: 
The draft law envisages for legal persons a fine as a punishment. As the first part of the Article is the grave crime, the minimum amount of fine will be 100 000 GEL. At the same time, the Court defines the specific amount the fine in each concrete case in accordance with gravity of the committed crime, the received gain and material situation of the legal person


c) The relation of the draft law to the standards of the International law:

c.a) The relation of the deraft law to the law of the European Union:

The draft law is not in the contradiction with the law of the European Union. The draft law is in compliance with the directive of the Council of the European Union of 2002, November 28,  2002/90/EC “On Determination of Facilitation of Illegal Entrance, Transit and Accommodation in the Country” , which sets the criminal sanctions for facilitation of illegal migration. In accordance with the directive, the member countries, shall apply relevant sanctions:
- in regard of any person, who intentionally helps a person, who is not the citizen of the member country, to enter the territory of country or to cross it by transit, by this violating the member countries laws on entrance or on transit of foreigners;

- In relation to any person, who for the sake of financial profit, helps a person, who is not the citizen of the member country, to live on the territory of the member country, by this violating the laws of the country on accommodation of foreigners;

c.b) The relation of the draft law to the obligations, stemming from membership of Georgia in international organizations:
The adoption of draft law does not contradict with obligations, stemming from membership of Georgia in international organizations.

c.c.) The relation of the draft law with bilateral and multilateral agreements and treaties, also, in case of presence of agreement/treaty, to which is related the preparation of the draft law – its relevant article or/and part:

The draft law does not contradict with bilateral and multilateral agreements, concluded by Georgia.

c.d) In case of  presence, the legislative act, the approximation with which is stemming from “ the Association Agreement between on the on hand Georgia and another hand, the European Union and the Euroean Atmoic Energy Community” or from other bilateral or multilateral agreement, concluded by Georgia with the Euroepan Union:
It does not exist.

d) Consultations, received in the process of preparation of the draft law:
d.a) State, non-state and/or international organizations/institutions, experts, which participated in the process of elaboration of draft law, in case if such exists:
It does not exist.

d.b) The assessment of organization (institution) or/amd expert, participating in the elboartions of the draft law, if such exists:
It does not exist.





d.c) The experience of other countries in implementing the laws, similar to the drfat law, overview of the experience that will be used as sample in preparation of the draft law, in case of prepration of such overview: 

In the process of working on the draft law, was studied the practice of Serbia. In Serbia by criminal manner is punished the action, similar to the one, envisaged in the draft. Namely, each person, who intends to receive any privilege for himself/herself or the other person, implements and organizes transportation, reception, accommodation, provision of shelter or by any other means will enable a citizen of Serbia to provide fraud information on his/her vulnerability, violation of human rights and freedoms in order to get asylum in foreign country, is punished by deprivation of freedom from 3 months to 3 years term. If a crime is committed by a group or by abuse of power, the person, committing the crime, is punished by deprivation of freedom from 6 months to 5 years term., and the organizer is punished by deprivation of freedom from 1 year to 8 years. 

e) Author of the draft law
Members of the Parliament of Georgia: Tamar Khulordava, Irine Pruidze, Dimitri tskitishvili, Tamar Chugoshvili, Akaki Zoidze, Sofio Katsarava, Nino Tsilosani, Archil Talakvadze, Shota Khabareli, Giorgi Gachechiladze, Zaza Khutsishvili, Kakhaber Kuchava.

f) Initiator of the draft law
Members of the Parliament of Georgia: Tamar Khulordava, Irine Pruidze, Dimitri tskitishvili, Tamar Chugoshvili, Akaki Zoidze, Sofio Katsarava, Nino Tsilosani, Archil Talakvadze, Shota Khabareli, Giorgi Gachechiladze, Zaza Khutsishvili, Kakhaber Kuchava.

